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OATHS, AFFIDAVITS AND STATUTORY DECLARATIONS BILL 2003 
Reconsideration in Detail - Motion 

On motion by Mr J.A. McGinty (Attorney General), resolved - 

That the Bill be reconsidered in detail for the purpose only of considering the amendments to clauses 4 
and 5 as listed on the notice paper. 

Reconsideration in Detail 

Clause 4:  Oaths, general form of - 

Mr J.A. McGINTY:  I move -  

Page 3, line 5 - To delete “as follows -” and substitute the following - 

with one of the following, according to the person’s preference - 

In a sense, this amendment is directly related to the amendment that has just been passed; that is, it gives a 
person swearing the oath the option of various preferences that are to be debated in the form of the next 
amendment to come before the House.   

Ms S.E. WALKER:  Can the Attorney General tell me why he retained paragraph (c)? 

Mr J.A. McGinty:  That is not the amendment currently before the House.   

The DEPUTY SPEAKER:  We are dealing with the amendment to clause 4, which appears on page 27 of the 
notice paper.   

Ms S.E. WALKER:  Does the court have the ability to not present to the person the option to make a reference to 
God?   

Mr J.A. McGINTY:  It is quite clear that the form of the oath to be taken is according to the preference of the 
person taking the oath.  I think that answers the earlier question of the member for Nedlands.  Currently, there 
are two options for a person appearing in court: one is to take the oath and the other is to affirm.  I have never 
heard the suggestion - it would be a remarkable suggestion - that a judge might deny someone who wished to 
exercise that option the capacity to affirm.  This simply provides a range of options according to the preference 
of the person taking the oath.   

Ms S.E. WALKER:  Is it the Attorney General’s view that swearing according to their religion or beliefs will 
invoke the conscience of those people as much as swearing by God, bearing in mind that the purpose of a trial is 
to get to the truth?  Does he think this is of assistance?  I know that we are dealing with the amendment in 
today’s notice paper.  I just wonder why a person now has a range of options.  I can understand why a person 
might want to refer to Allah.  I just wonder what the rationale is for it.   

Mr J.A. McGinty:  I suspect that is a question that should be posed to the next amendment.   

Ms S.E. WALKER:  I am happy to pose it then.   

Mr P.G. PENDAL:  The Attorney General has clarified it to my satisfaction, but I want to pose the question in 
my own way.  As I understand it, the member for Nedlands posed a question perhaps fearful that a judge could 
determine for a witness which form of oath that witness would swear to.  My understanding of what the Attorney 
General has said - I would like to pose it in my own way - is that that is not a question for the judge; it is a 
question for the witness  

Mr J.A. McGinty:  That is exactly right.   

Mr P.G. PENDAL:  If that is on the record, I am happy with that.  It is not a question of what the judge believes; 
it is a question of what the person believes.  If the person gets the option to swear by almighty God or by 
subsidiary options or, for that matter, to make an affirmation, that person makes the decision, not the judicial 
officer.   

Ms S.E. WALKER:  I will say for probably the third or fourth time that a judge runs his own court.  I was 
concerned about whether there was any capacity for a judge to have the choice of making it either one of the 
three.  I have asked the Attorney General that question and he has not answered me.  What the Attorney General 
is saying is that there is no capacity whatsoever for that to occur, and that the card that the witness will be given 
in the courtroom will say what will be covered by our next amendment.  All three choices will be given to the 
witness.  The court will not be able to interfere in the three choices given to a witness.   

Mr J.A. McGinty:  That is right.   
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Ms S.E. WALKER:  Good.   

Amendment put and passed. 
Mr J.A. McGINTY:  I move - 

Page 3, lines 6 and 7 - To delete the lines and substitute the following - 

(a) I swear by Almighty God …”; 

(b) I swear by [name of a deity recognised by his or her religion] …”; 

(c) I swear, according to the religion and the beliefs I profess, … . 

I will anticipate the question foreshadowed by the member for Nedlands by providing some brief comments on 
this amendment.  This amendment will provide for three alternative ways in which a person may swear 
according to his God or religious beliefs.  Firstly, a person may say, “I swear by Almighty God”, which is the 
standard form of oath and the one I would expect the majority of people to exercise.  Secondly, a person may 
say, “I swear by” and give the name of a deity recognised by his or her religion.  That was obviously designed to 
cater for somebody who does not refer to the God or Gods of his religion as “Almighty God”.  The suggestion 
has already been made that that would cover someone of the Hindu faith.  Thirdly, a person may use the original 
proposed wording, which is, “I swear, according to the religion and the beliefs I profess”.  The view that backs 
up this proposition is that a person might profess a general or non-specific belief, and that this is a catch-all for 
people who are not caught by either (a) or (b).  It is an option that people will be able to exercise.  That is the 
thinking behind this amendment.  It was designed to absolutely maximise the number of people who could swear 
according to their God or religious beliefs.  A number of those people have no option but to take the secular 
affirmation at the moment because the form of the existing oath, although appealing to the majority, does not 
cater for every religious circumstance.   

Mr P.G. PENDAL:  I want to say for the record that I recall that during the second reading debate the suggestion 
was made, I am not sure by whom, that judges were concerned that some witnesses of the Muslim faith were 
uncertain about whether an oath to God was also an oath to Allah.  I made some remarks by way of interjection, 
which I subsequently checked.  Those comments were part of my criticism of the basis of the changes in the first 
place.  It so happened that the next day I happened upon a publication issued by the Islamic community of 
Australia about their basic and core beliefs.  They spelt out on the inside cover the five pillars of their beliefs.  
The first of those five pillars - I am going from memory now - was the belief in one single capital “G” God.  In 
other words, for those who follow their history, it is the same God upon which the Christian faith was founded 
2000 years ago.  That was the point of my interjection; that there should have been no confusion on the part of a 
devout Muslim who was taking an oath in a court of law and swearing to God because God is recognised in that 
person’s religion; there is one single God.  I found it difficult to understand why Muslim people, who represent 
maybe one or two per cent of the population, would have difficulty in taking that oath.  We have gone a long 
way and have put in a lot of effort for not all that much gain.  I congratulated the Leader of the Opposition at the 
time, and do so again, as he raised the general issue that the entity that 85 per cent of Australians call God was 
someone to whom 85 per cent of all religions, be it Christianity, Judaism or Islam, could swear.  We were left 
then with affirmations for people who did not have a belief in God.  That covered about another 10 per cent of 
the population.  It seemed to me that we were paying an awful lot of attention to a minority group of about four 
or five per cent of the population, albeit that we should look after the views of minorities.  In fairness to the 
Government, it has listened to the Leader of the Opposition and other people who took umbrage at the proposed 
change.  The forms that will now be presented will in fact not change our oath-taking practices one iota, because 
most people will take the first option as outlined in paragraph (a).  All the other options are covered in 
paragraphs (b) and (c) or through giving an affirmation.  It makes me wonder about the basis upon which we 
sometimes begin the legislative process here when we allow ourselves to be bogged down when there are matters 
of pressing concern on the notice paper.  For all that, I think Parliament works.  The Leader of the Opposition 
and others took umbrage and the Government took notice.  This is not a compromise.  This is a good outcome, 
and it is certainly one that I can support.   

Ms S.E. WALKER:  When this matter was raised during debate we referred to the Victorian Parliament’s Law 
Reform Committee report.  Had the Attorney General looked there in the first place, this matter would never 
have come to this Parliament.  The report outlines that under the commonwealth Evidence Act, a witness may 
swear by Almighty God or by the name of a God recognised by his or her religion that the evidence he or she 
will give will be the truth, the whole truth and nothing but the truth.  After this debate and the scathing comments 
made by the Attorney General to the member for South Perth, me and the Leader of the Opposition, I did an 
interview with Paul Murray and a couple of others.  To tinker, mess with and interfere with people’s values and 
beliefs about God is one thing, but it is also important to look at the rationale and reason behind why God is in 
the oath in the first place.  I mentioned some statistics from the Australian Bureau of Statistics on all the different 
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religions.  The Leader of the Opposition said that lots of people do not go to church on Sundays but have been 
brought up in the Christian faith and that to swear to God means something to them.  To swear according to the 
religion and beliefs a person professes does not mean the same thing and does not invoke a person’s conscience 
as much.  That is what people are after in the courtroom.  In my view, inserting “I swear, according to the 
religion and beliefs I profess” weakens that search for the truth.  I do not know whether anyone will swear to 
Almighty God, but that is number one.   

The other point is the removal of any mention of the Queen.  Witnesses do not mention the Queen.  However, 
people taking serious oaths of office refer to the Queen as part of the Constitution, which is important.  The 
Opposition says that this is a sleight of hand by the Attorney General.  He is reported on the front page of The 
West Australian as saying that he is doing a backflip.  However, he is not really doing what the public thought he 
was going to do.  According to the Attorney General, he is only doing it because the Premier - just one person - 
wanted to keep it in.   

I wanted to make those points because they are important.  Criminal justice in this State is important.  Getting to 
the truth is important.  We often hear about people who go to court and, even when they swear on the Bible to 
tell the truth to God, do not tell the truth.  In my radio interview I said that a perfect and classic example of that 
was Mr Lewandowski, because the oath played on his conscience.  That is what it is supposed to do; it is 
supposed to invoke a person’s conscience.  The classic modern example of that is Mr Lewandowski, who has 
said to us that it played on his mind for years that he did not tell the truth.  It affected his health and his 
relationships, and, in the end, he had to come out and tell the truth.   

Amendment put and passed. 

Clause, as amended, put and passed. 

Clause 5:  Affirmation may be made instead of oath - 
Mr J.A. McGINTY:  I move - 

Page 4, line 9 - To delete “that”. 

This a typographical correction only.   

Amendment put and passed. 

Clause, as amended, put and passed. 
 


